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STANDING COMMITTEE ON PROCEDURE AND PRIVILEGES 
Fourteenth Report — “Referral of a Matter of Privilege from the Select Committee of Privilege on a Matter 

Arising in the Standing Committee on Estimates and Financial Operations” — Motion 

Resumed from 6 December 2007 on the following motion moved by Hon George Cash — 

That the fourteenth report of the Standing Committee on Procedure and Privileges in relation to a 
referral of a matter of privilege from the Select Committee of Privilege on a Matter Arising in the 
Standing Committee on Estimates and Financial Operations do lie upon the table and be adopted and 
agreed to. 

HON GEORGE CASH (North Metropolitan) [8.12 pm]: On 6 December 2007, on behalf of the Standing 
Committee on Procedure and Privileges, I tabled the committee’s fourteenth report, which related to the referral 
of a matter of privilege from the Select Committee of Privilege on a Matter Arising in the Standing Committee 
on Estimates and Financial Operations. On that day I moved that the report do lie upon the table and be adopted 
and agreed to. I indicated that as the debate was to be adjourned, I reserved my right to speak at a later stage 
when this matter was brought on for more considered debate, which is the situation tonight. 
By way of background, the committee’s order of reference was — 

On Tuesday, 13 November 2007, the House referred a matter as to whether articles appearing in The 
West Australian newspaper on Wednesday, 7 November 2007, and Thursday, 8 November 2007 
disclosed the private proceedings of the Select Committee of Privilege on a Matter Arising in the 
Standing Committee on Estimates and Financial Operations and, if so, whether such disclosure 
constitutes a breach of the privileges, or is a contempt, of this House. 

By way of brief discussion, I indicate the nature of the alleged disclosures, which is set out in the standing 
committee’s fourteenth report. It states — 

The report from the Select Committee of Privilege — 

That is the select committee relating to the Standing Committee on Estimates and Financial Operations — 

states that on 6 November 2007, the Committee was advised that The West Australian journalist, 
Mr Robert Taylor, had made the following inquiries: 

I will not read the report in its entirety. However, the committee became aware that The West Australian 
journalist Mr Robert Taylor had made certain inquiries about the activities of the committee, and the committee 
believed that there may have been an unauthorised disclosure of matters and information that was not at that 
stage made public or to be made public. 

The procedure and privileges committee was invited to consider the issue to see whether there had been a breach 
of privilege or a contempt of Parliament. In its report, the committee went through a number of issues so that a 
person reading the fourteenth report of the Standing Committee on Procedure and Privileges would have not 
only the background and the history of the issue, but also the manner in which the committee considered this 
issue in reaching the recommendations contained in the report. In discussing the issues of parliamentary 
privilege, the committee made it clear in its report that in the case of the Legislative Council — 

The House’s privileges are those of the House of Commons as at 1 January 1989. 

The reference of course is section 1 of the Parliamentary Privileges Act 1891 of Western Australia. The 
committee then noted that — 

The House of Commons practice since 1977 has been for the House to exercise such jurisdiction in any 
event as sparingly as possible and only when satisfied that to do so is essential in order to provide 
reasonable protection for the House, its Members or its officers from such improper obstruction or 
attempt at or threat of obstruction causing or likely to cause, substantial interference with the 
performance of their respective functions. 

I emphasise the words “substantial interference with the performance of their respective functions”.  

The committee also noted that it was the House of Commons practice in relation to cases of conduct that offend 
the authority or the dignity of the house to take no further action if the matter was considered trivial. The 
committee report sets out the views of a number of academics about this issue, including the views of Colin 
Munro, the Professor of Constitutional Law at the University of Edinburgh, who, when discussing the issue of 
parliamentary privilege stated, in part, that it — 
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. . . consists of special rules developed by the Houses of Parliament so as to augment their dignity and 
independence, and in order to protect themselves collectively and their members when acting for the 
benefit of their House, against interference, attack or obstruction. 

The procedure and privileges committee has also set out the definition of parliamentary privilege that is taken 
from Erskine May’s Parliamentary Practice. In its report, the committee went on to discuss the immunities and 
powers and the distinction between immunities and powers as they affect parliamentary privilege. The 
committee made particular reference to a passage at page 29 of the eleventh edition of Odgers’ Australian Senate 
Practice that states — 

The term “parliamentary privilege” refers to two significant aspects of the law relating to Parliament, 
the privileges or immunities of the Houses of the Parliament and the powers of the Houses to protect 
the integrity of their processes. 

The committee then went on to discuss the question of a breach of privilege and a contempt of Parliament, and 
distinguished between the two terms which it noted “tend to be used interchangeably”. The committee also 
noted — 

On one side, a breach of privilege involves a breach of a specified privilege of parliament, such as 
where it appears to a court that a parliamentary debate has been called into question during the course 
of a trial, thereby contravening the protection given by Article 9 of the Bill of Rights 1689. On the other 
side, contempt is not confined to breaches of privilege, which means that a contempt can occur without 
there being a breach of any specific right or immunity of parliament.  

The report goes on to note a comment from the Parliament of the Commonwealth of Australia Joint Select 
Committee on Parliamentary Privilege—known as the Spender committee—in October 1984, at page 29. The 
report then goes on to quote from Wilding and Laundy, An Encyclopaedia of Parliament, 4th edition, Cassell 
1972, at page 175, in the following terms — 

The distinction between a contempt and a breach of privilege lies in the fact that the latter is an offence 
against a specifically established privilege of Parliament, whereas the former is an offence based on 
precedents which are less easily defined. 

The committee also noted that — 

In 1993 the NSW Legislative Council’s Standing Committee on Parliamentary Privilege found that the 
unauthorised disclosure and subsequent publication in the Sun Herald newspaper of evidence given in 
camera before the Joint Select Committee Upon Police Administration constituted a ‘clear breach of 
privilege’, but that it did not amount to a contempt of the Parliament. The Privileges Committee found 
no evidence that the publication had ‘obstructed or impeded the performance of the functions of the 
Select Committee, of either of the Houses of Parliament, or of the Members or officers of either House’; 
its conclusion was that “no substantial interference with the [Select] Committee’s or the House’s 
functions has resulted or is likely to result from the disclosure of the in camera evidence, which is 
contrary to the public interest”.   

The committee also considered a similar incident in 1991 in the Legislative Council of the Parliament of Western 
Australia involving a complaint by Hon S.J. Piantadosi, MLC. The committee report goes on to state — 

The committee suggested that any subsequent committee to which a similar complaint is referred have 
regard to the approach taken by the Commonwealth Act — 

That is the commonwealth Parliamentary Privileges Act 1987 — 

as being consistent with the use of parliamentary privilege as a shield rather than as a sword.  

The committee was advised as part of its considerations that in 1964 a report of the House of Commons Select 
Committee of Privilege made the following observation — 

It seems particularly important that the law of parliamentary privilege should not, except in the clearest 
case, be invoked so as to inhibit or discourage the formation and free expression of opinion outside the 
House by Members equally with other citizens in relation to the conduct of the affairs of the nation.   

As I have said, the committee went to considerable lengths to consider matters involving a breach of 
parliamentary privilege, or a contempt of Parliament, in other Parliaments that have adopted the Westminster 
system of government. In this particular case, the committee considered the matter referred to it. It considered 
whether the material published or the evidence supplied to the newspaper disclosed an improper intent on the 
part of the person or persons who supplied that material or evidence to influence or intimidate the select 
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committee or any of its members, in contravention of the privileges of this house. The committee noted in its 
report, at paragraph 5.15 — 

. . . that unauthorised disclosure of draft reports or unreported evidence can have a disruptive effect on 
the work of a select committee, and in some circumstances the House itself. The primary responsibility, 
and therefore the more serious contempt, rests upon the person who committed the unauthorised 
disclosure of the document or evidence. But this does not absolve the newspaper from a duty to act 
responsibly. The media are not, and should not be, exempt from punishment for contempt when the 
publication substantially interferes with the work of the House or its committees. 

I go back to the central theme that the Standing Committee on Procedure and Privileges adopted; that is, that it 
recognised the practice of the House of Commons in so much as that house distinguishes conduct that offends 
the authority and dignity of the house and considers whether it is trivial. If it considers that it is trivial, it takes no 
further action in the matter. In considering issues generally, our committee also considered the publication of the 
particular material provided to the committee and asked whether it obstructed or impeded the performance or the 
functions of the house or its members, officers or committees. Paragraph 6.1 of the report states — 

The Committee finds that the select committee report was close to completion at the time of the 
newspaper publication and did not interfere with the performance of the select committee’s functions. 
Further there is little to be gained by applying any further contempt to any witness if the unauthorised 
disclosure was by a witness. 

Paragraph 6.2 states — 
The Committee recommends that while the conduct offends the dignity of the House, on this occasion 
no further action should be taken by the House. 

The motion I moved in respect of report 14 was that the report lie upon the table and be adopted and agreed to, 
and the recommendation we are considering, with which I invite members to agree, is that, although the conduct 
offends the dignity of the house, on this occasion no further action should be taken by the house. I ask members 
to support that recommendation.  

HON KIM CHANCE (Agricultural — Leader of the House) [8.28 pm]: The government notes with interest 
the recommendations made in the fourteenth report of the Standing Committee on Procedure and Privileges. It is 
interesting to note that there was no finding or recommendation in the report concluding that a breach of 
privilege or contempt had or had not occurred, which were the central terms of reference. Rather, it found that 
because the select committee report was close to completion at the time of the newspaper publication, it did not 
interfere with the performance of the select committee’s functions, and went no further than that to determine 
whether there was a breach of privilege or contempt. In the findings, at paragraph 6.1, the committee explains 
that little is to be gained by applying any further contempt to any witness if the unauthorised disclosure was by a 
witness. It does not go on to determine whether such contempt had occurred. Paragraph 6.2 states — 

The Committee recommends that while the conduct offends the dignity of the House — 
Which in itself is a finding — 

on this occasion no further action should be taken by the House. 
I certainly do not take issue with any of that, but I note as a matter of interest that no finding of breach or 
contempt was made in this report to the extent that it specifically made that finding and then enumerated that 
finding in the recommendations.  

I took particular note of one of the explanations of the definition of the privileges of the house and the purpose of 
the privileges that Hon George Cash just related to us. Although I am taking it out of context, the words that 
particularly impressed me, because they provide clarity around the issue of privilege, are that the purpose of the 
privilege—this was in the context of privilege being a shield rather than a sword—is to provide reasonable 
protection for the house, its officers and members. That is about as good a definition as I have ever heard. In this 
particular instance and instances like this where the media publish something that very clearly should not be 
published according to the standing orders of our committees, we can all imagine circumstances, 
notwithstanding the circumstances of this case dealt with in report 14, in which the publication of material that 
came into the hands of the media as a result of hearings in a select committee could endanger the house, its 
officers and its members. In these circumstances we have to be very careful to note that the cause for us adopting 
these recommendations is the circumstances in which they occurred and not what occurred. That is very 
important. The Standing Committee on Procedure and Privileges has been very careful to make that quite clear 
in its recommendation. The findings and recommendations deal with the circumstances primarily and the offence 
itself in a secondary manner. I wanted to make that point clearly.  
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What I do not want to occur and what would endanger our house is for a journalist to look at this case in the 
future and say, “In the instance dealt with by report 14 of the standing committee in 2008, it is okay for me to 
publish this because a precedent has been set, even though I know it is against the rules.” It is not okay. If we 
seek to protect the privileges of this house, we should be very careful not to send that message. If we are sending 
a message at all—as I have indicated, I will not oppose these findings and recommendations—and we choose to 
adopt the recommendations of report 14, it is because of the circumstances in which these events occur, not 
because of any degree of laxity in the interpretation of the rules that this house should uphold.  

HON BARRY HOUSE (South West) [8.34 pm]: I want to say something on this report, because the fourteenth 
report by the Standing Committee on Procedure and Privileges, and the following four reports, really arose out of 
the inquiry by the Select Committee of Privilege on a Matter Arising in the Standing Committee on Estimates 
and Financial Operations, of which I was a member. That committee inquiry was, in a sense, the genesis of this 
and the following four  reports. Therefore, I will make a few general comments, and I will not repeat them in 
debate on each of the following reports. 

We reported—when I say “we”, I mean the Select Committee of Privilege on a Matter Arising in the Standing 
Committee on Estimates and Financial Operations—in the manner that we did because we felt compelled to do 
so by circumstances that we were faced with, principally the existence of Corruption and Crime Commission 
telephone transcripts that were provided to us after the committee began its inquiry. We conducted our hearings 
and inquiries in camera, not in public. We were presented with very clear evidence, in black and white, about 
what people said, and when and to whom. 

THE DEPUTY PRESIDENT (Hon Graham Giffard): I draw Hon Barry House’s attention to the report that is 
before us and remind him that the circumstances of this report are set out in paragraph 2 of the report. Hon Barry 
House should address his remarks to the specific report. I do not want him to go back to previous reports, 
because we are addressing the fourteenth report. 

Hon BARRY HOUSE: I understand that. What I am trying to do—I accept the Deputy President’s point—is 
describe the context in which the original select committee interpreted certain things, which prompted its 
recommendations to this house. I do not want to repeat that for every report, but I think it is relevant to say it just 
the once. 
The circumstances in which we conducted our business led to us taking a very precise—literal, if one likes—
interpretation of what constituted a breach of parliamentary privilege and what constituted a contempt of 
Parliament. This was based on precedent and on advice that we received from the Clerk and officers of this 
Parliament, plus specific advice from elsewhere that was given to us in new and unusual circumstances, in the 
sense that our select committee was doing things in a different manner from what had been done previously in 
this Parliament, I believe. I know that that could be debatable too. However, some of those unusual 
circumstances included the engagement of counsel assisting to question witnesses and the fact that we conducted 
our hearings in camera. We felt that not interpreting the concepts of parliamentary privilege and contempt 
literally, with the information and the evidence available to us, would have left the select committee open to 
question about how thoroughly we had done our job. We did not want that, and we dutifully reported to the 
house in a cut-and-dried fashion. I know that many people interpreted it in that way. 

The result, I concede, is that some breaches or contempts that were reported in the original report could be 
considered of a minor nature, and in other circumstances might not have been reported at all. However, when it 
came to the recommendations and the sanctions, we were severely constrained by the lack of flexibility and the 
range of penalties applicable. For instance, the offences of contempt did not warrant expulsion from this 
Parliament, and the majority of this Parliament actually agreed with the committee’s recommendation on that 
matter. On the other hand, the offences warranted some degree of penalty, but we did not have the flexibility to 
recommend an appropriate penalty because an insufficient range of penalties and sanctions are available under 
our standing orders. The current penalties are either to give members a slap on the wrist, which is virtually 
nothing, or to expel or jail members, which are very serious penalties. In effect, we had to invent a penalty, 
which was to recommend that a couple of members be removed from serving on a parliamentary committee. 
That implies a financial penalty because of the loss of payment to the members for carrying out that role. 

Also, the operations of the Select Committee of Privilege on a Matter Arising in the Standing Committee on 
Estimates and Financial Operations involved obtaining legal advice, representation, opinions, challenges etc 
from QCs, eminent lawyers and other people with extensive parliamentary experience and individuals who wrote 
directly to the President and whose letters were tabled in the house. That presented us with another set of unusual 
circumstances. It made the whole thing appear, in some respects, more complicated than it was. Those things led 
to the fourteenth report of the Standing Committee on Procedure and Privileges that I am speaking to now and 
another four reports. 
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The most important part of the exercise, for me, and I believe for the house, is the recommendations relating to 
the importance and existence of parliamentary privilege. The process pointed to the need to clarify the concept of 
parliamentary privilege and of what constitutes a contempt of Parliament, and also to the need to better define 
and clarify an appropriate range of sanctions and penalties. I am very pleased that progress has been made on 
those things and that a select committee has been approved to investigate them. It is important for this house and 
the Legislative Assembly, constituting the Parliament, to deal with these matters as soon as possible to retain our 
relevance as a Parliament and to maintain control of our own destiny as a Parliament. The alternative, if we do 
nothing, is that the authority of the Parliament will be seriously eroded. Our affairs will then be judged or 
investigated by lawyers on St Georges Terrace and by other watchdogs such as the Corruption and Crime 
Commission. Our affairs will also be interpreted by those bodies, which is not in anyone’s best interests, and by 
unelected individuals and organisations. That is not in the best interests of the Parliament. I am pleased that steps 
have been taken to establish a select committee to look at these issues and to report to the house. 

I agree also that it serves no purpose for these committee reports to lie around and not be dealt with. It is good 
that they are being dealt with tonight. In general, I agree with the recommendations of the Standing Committee 
on Procedure and Privileges. I agree that it has provided reports that adequately deal with the issues that arose 
and that reasonable recommendations have been made that should be adopted. That applies equally to this 
committee report and the following four reports. It is important to resolve these matters tonight and for the house 
to acknowledge and accept the recommendations in the committee’s reports. 

HON ADELE FARINA (South West — Parliamentary Secretary) [8.45 pm]: I will not speak for very long. I 
concur with the comments made by the Leader of the House. I will not repeat them. There are a few matters 
about the report that I would like to raise as matters of interest. The report states — 

The House’s privileges are those of the House of Commons as at 1 January 1989. 
. . .  
The House of Commons practice, in relation to cases of conduct which offends the authority or dignity 
of the House, is to take no further action if the matter is considered trivial.  

It is important that members acquaint themselves with the wording of section 1 of the Parliamentary Privileges 
Act, which states — 

The Legislative Council and Legislative Assembly of Western Australia, and their members and 
committees, have and may exercise — 
(a) the privileges, immunities and powers set out in this Act; and 
(b) to the extent that they are not inconsistent with this Act, the privileges, immunities and powers 

by custom, statute or otherwise of the Commons House of Parliament of the United Kingdom 
and its members and committees as at 1 January 1989.  

It is important to note the significance of the word “may” in that first section, which is very different from the 
word “shall” because it denotes a discretion. Section 1 in fact provides the Legislative Council with the 
discretion of determining whether it exercises the privileges, immunities and powers by custom, statute or 
otherwise of the Commons House of Parliament of the United Kingdom and its members and committees as at 1 
January 1989. This suggests that this house needs to exercise that discretion either on a case-by-case basis or by 
setting down a standing order that will apply it across the board. To the best of my knowledge, this house has not 
done that. We do not have a standing order in place nor have we adopted a resolution that mandates the adoption 
of the privileges, immunities and powers by custom, statute or otherwise of the Commons House of Parliament 
of the United Kingdom and its members and committees as at 1 January 1989. That suggests that this house 
would, therefore, exercise that discretion on a case-by-case basis and give some direction to select committees 
when they are established on the application or otherwise of the effect of that section. To the best of my 
understanding, that has not happened. It is then left to the committee to use its discretion in the application of 
that provision. It is important that that be noted, because there is a general view that whatever the House of 
Commons did prior to 1989 is a practice and a custom that is automatically adopted by this house. Very clearly, 
in passing the Parliamentary Privileges Act, the Parliament provided that as a discretion. That is something we 
need to note because I think there is some misunderstanding in that regard.  

The other issue I want to raise is the test that has been applied by the committee in the report. It seems to me that 
there is some confusion throughout the report about what that test might be. The report refers at paragraph 5.4 to 
the House of Commons practice and to the 1993 New South Wales Legislative Council Standing Committee on 
Parliamentary Privilege. It basically sets out that the test is a test for whether “the publication had ‘obstructed or 
impeded the performance of the functions of the Select Committee, of either of the House of Parliament, or of 
the Members or officers of either House’”. However, at paragraph 5.14 the committee seems to narrow that test 
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by applying it only to the select committee, and changes the criteria altogether to “influence or intimidate” the 
select committee rather than referring to “obstructed or impeded” its performance. The standing committee also 
does not apply that test to this house. It seems to me that it is a deficiency in the report, in that the test that the 
committee itself nominated as the test that would be applied by the committee then was not applied by the 
committee in full. That concerns me. Perhaps I am misreading the report, but that is, as I read it, what has 
happened. I think that is of concern. It does not appear that the committee has fully applied the test that it 
determined would be applied in this case. 

The other issue I will raise is the matter of the Sam Piantadosi committee report. Again, there is confusion that 
this report sets some precedent for this Parliament. The Sam Piantadosi committee adopted the substantial 
interference test and suggested that any subsequent committee to which a similar complaint is referred should 
have regard to the approach taken by the commonwealth act as being consistent with the use of parliamentary 
privilege as a shield rather than a sword. However, there was no formal recommendation in the Piantadosi 
committee report. To that effect, there was no recommendation for the house to consider. Furthermore, I have 
looked through the Hansard record and it appears that this house never considered that report. At no time has 
this house considered the questions that were raised in the Piantadosi report or whether the suggestion made in 
that report should be adopted by and followed as a precedent of this house. I think that matter is not clearly 
brought out in this select committee report. Members who read this report might come away with the view that 
the Piantadosi report was endorsed in some way, and I do not believe it was. These matters still need to be 
determined by the house, and the house needs to provide some guidance in this respect, perhaps through the 
Standing Committee on Procedure and Privileges, to guide future select committees on the performance of their 
duties. 

It is also difficult to accept the finding in paragraph 6.1 of the report that states — 

The Committee finds that the select committee report was close to completion at the time of the 
newspaper publication and did not interfere with the performance of the select committee’s functions. 

There is no evidence in this report to suggest how the committee came to that conclusion. To the best of my 
knowledge, no member of the select committee was interviewed or questioned. I find it hard to understand how 
the procedure and privileges committee was able to make a finding that the newspaper publication did not 
interfere with the performance of the select committee’s functions. I again reiterate the fact that the test that the 
procedure and privileges committee identified as needing to be applied in this instance actually extended also to 
the house and its members and officers, yet the procedure and privileges committee made no finding in that 
regard. It goes on to state — 

Further there is little to be gained by applying any further contempt to any witness if the unauthorised 
disclosure was by a witness. 

It appears that the procedure and privileges committee did not undertake any investigation, so we do not in fact 
know whether the unauthorised disclosure was by a witness or some other party. I also find it difficult to 
understand why the committee would say that there is no point in making a finding of any further contempt by a 
witness who has already had a contempt finding against him. That seems to me to be a nonsense argument when 
each allegation needs to be considered separately and a finding needs to be made about all of them. My concern 
with the procedure and privileges committee report is that it sends a message to witnesses that they can disclose 
without authorisation confidential information of committees, and to the media that they can publish 
unauthorised disclosures of confidential information, and that there will be no punitive action taken for those 
unauthorised disclosures. If it is the view of the house that these matters are trivial and therefore should not be 
pursued, I think we should have a debate on that issue and the house should make a finding in that regard. Let us 
decide whether there is any such thing as unauthorised disclosure of confidential information. If there is, but we 
will not take action against anyone or bring any finding against anyone regarding that, let us not proceed with 
this process. It seems to me that we are making a farce of the authority of this house when these matters are 
dismissed without a thorough investigation. A lot of time and effort is put in by committees in undertaking their 
work on these matters. However, in this regard the finding indicates a lack of investigation and a primary 
premise that such unauthorised disclosure is really not that significant and, therefore, the house should not be 
bothered with it. If that is the case, one has to question why the investigation should be undertaken in the first 
place. Perhaps the issue of how we want to deal with these matters in future needs to be further considered by 
this house.  

HON GIZ WATSON (North Metropolitan) [8.56 pm]: I will make some comments in the same vein that 
relate to these recommendations. It seems to be the pattern that members are following.  
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All these matters come out of the inquiry by the Select Committee of Privilege on a Matter Arising in the 
Standing Committee on Estimates and Financial Operations. They deal in particular with whether publication in 
The West Australian of information on the committee’s proceedings was a contempt of Parliament; whether a 
statement by Hon Shelley Archer that she had conducted herself properly and in accordance with standing orders 
was a contempt of Parliament; and whether letters of apology from the three lobbyists were adequate. I certainly 
agree that, rather than prolonging these matters, they should be dealt with. Tonight we should deal with the 
recommendations in the reports of the Standing Committee on Procedure and Privileges.  

These recommendations have exposed some fundamental issues relating to the powers and procedures of the 
Parliament, including the powers available to the Parliament for dealing with contempt. These issues will be 
further considered by the committee established as a result of a recent motion that was moved in this house. It is 
very important that what is common to all these matters is addressed; that is, the limitations on the appropriate 
penalties that can be applied. It is also very clear that we need to establish a proper system for dealing with 
lobbyists. Again, if we go back to the basis of all these matters, until proper legislation is in place in that regard, 
these issues will continue to arise.  

Having said that, we are supportive of the report and recommendations of the Standing Committee on Procedure 
and Privileges. I conclude by noting that I agree with some of the comments that have been made. There is an 
interesting degree of unevenness in how some of these issues have been dealt with by the original select 
committee and by the Standing Committee on Procedure and Privileges. I guess it is the debate that we are 
having, but we need to come to an agreement on how we will proceed. Hopefully, the recommendations in these 
reports will provide a way forward.  

HON ANTHONY FELS (Agricultural) [8.58 pm]: I will make a few comments, and I say at the outset that I 
support the findings and recommendations of the report. It is a great shame that the Standing Committee on 
Procedure and Privileges could not have dealt with the issue in the first place; it would not then have had to look 
at the issue of Robert Taylor being given leaked information and the involvement since that time of Julian Grill 
and Brian Burke and all their lawyers. The circumstances of the matter as it evolved surrounded a potential 
breach of privilege of the Standing Committee on Estimates and Financial Operations, which was known to the 
committee some three or four months before it was raised publicly through the Corruption and Crime 
Commission hearings. I first raised the issue of considering an inquiry into the state’s iron ore policy, and at a 
subsequent meeting the committee received a letter in support of such an inquiry from the Association of Mining 
and Exploration Companies. At that time the question arose about whether there had been a leak from the 
committee. How could that have happened? At that time it was known to the committee that that would be a 
potential breach of privilege. The committee decided, for whatever reason, to not report the matter of the 
potential breach of privilege to the house, as it is required to do under standing orders. The matter was not dealt 
with until three or four months later when it was raised in evidence given to the Corruption and Crime 
Commission inquiries by Noel Crichton-Browne, Brian Burke, Hon Shelley Archer and others. The matter 
certainly was not raised by me; I have never had any contact with the CCC. However, because I had raised the 
issue with the estimates committee in the first place, it was somehow suggested that I had been involved in some 
wrongdoing and that the CCC was inquiring into my activities. If that was the case, I was not aware of it and I 
have never been aware of it since, because I have never spoken to the CCC other than when I have referred to it 
issues that have been brought to my attention as a member of Parliament. It certainly does not relate to any of my 
dealings. 

I refer to a couple of the highlights of the report. Part 1.1 refers to the disclosure of private proceedings of the 
Select Committee of Privilege on a Matter Arising in the Standing Committee on Estimates and Financial 
Operations. The word “private” is quite important. The select committee was set up to inquire into the potential 
breach of privilege, and evidence was given to the inquiry over a period of six months. I do not know how much 
it cost, but it probably cost a lot of money and involved the hiring of counsel assisting the committee, Philip 
Urquhart, probably under unique circumstances, to perform the cross-examinations and basically ask all the 
questions during those hearings. The evidence given at the hearings was heard in private—what Hon Barry 
House referred to as in camera hearings. I can understand that committees from time to time need to hold in 
camera hearings to get to the bottom of an issue in situations in which witnesses may not wish to give evidence. 

However, at the end of the process we were given a report which included findings and recommendations and 
was basically a brief summary of the whole exercise after months of secret and private hearings, but which did 
not include the evidence that led to the findings. I do not believe that is right when some witnesses were prepared 
to give evidence and did not have any problem with their evidence being made public. I can certainly say that 
about the evidence I gave. I think I was one of the only witnesses to go into the inquiry unrepresented, and I 
basically answered the questions put to me without any preparation and without any legal advice or 
representation. I did not believe I needed it, because I did not believe that I had ever done anything wrong. I 
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wonder why my evidence, along with everyone else’s evidence, was kept out of the original report and kept 
private when I was more than happy for the evidence to be made public. 

There was an issue surrounding Robert Taylor being leaked information that was somehow confidential to the 
committee. I find it a little strange that he should be the one who is considered to be in breach of parliamentary 
privilege when he was leaked information that should not have been kept secret in the first place. It certainly was 
not information that the public of Western Australia did not need to know about. I ask why the people of 
Western Australia cannot know what is going on other than simply by way of reading recommendations and 
findings given in a final report without any disclosure of any of the evidence before these committees. I am 
talking about this committee and also the Select Committee of Privilege on a Matter Arising in the Standing 
Committee on Estimates and Financial Operations. 

Hon Kim Chance: The answer to the question is that that is what the house has determined will be the case.  

Hon ANTHONY FELS: It does not have to do that.  

Hon Kim Chance: The house made the determination, otherwise it did not have to. It did determine it would be 
private. 

Hon ANTHONY FELS: I am asking why. 

Hon Kim Chance: You are saying that it should be public. You asked why. The reason is that that is what the 
house determined.  

Hon ANTHONY FELS: That is why it has not happened, but for what reason has the house determined that 
will be the case? Paragraph 3.4 reads — 

It is useful to cite the most renowned definition of parliamentary privilege which is found in Erskine 
May: 

Parliamentary privilege is the sum of the peculiar rights enjoyed by each House collectively as 
a constituent part of the High Court of Parliament, and by Members of each House 
individually, without which they could not discharge their functions, and which exceed those 
possessed by other bodies or individuals. Thus privilege, though part of the law of the land, is 
to a certain extent an exemption from the general law. Certain rights and immunities such as 
freedom from arrest or freedom of speech belong primarily to individual Members of each 
House and exist because the House cannot perform its functions without unimpeded use of the 
services of its Members. Other such rights and immunities such as the power to punish for 
contempt and the power to regulate its own constitution belong primarily to each House as a 
collective body, for the protection of its Members and the vindication of its own authority and 
dignity. Fundamentally, however, it is only as a means to the effective discharge of the 
collective functions of the House that the individual privileges are enjoyed by Members. 

I put it to the house that an inquiry, such as the one in which Philip Urquhart was hired as general counsel to ask 
the questions and Hon Barry House and Hon Adele Farina were members of the committee, could potentially 
impede the services of members in future. When it comes to findings of what is a breach of privilege of anything 
before the committee, it might not necessarily have to be secret to the committee but the sorts of things that came 
out in the report, such as findings that anything that is discussed in the committee is private to that committee. It 
may be a publicly known issue, but if it is discussed in the committee, the basic inference is that, because the 
issue has arisen in the committee, committee members cannot talk about it to any other member of Parliament or 
any person outside the committee. I put it to the house that making such a broad definition of parliamentary 
privilege will impede members of Parliament from being able to do their work properly in committees and being 
able to talk openly outside a committee for fear that at some point in time they might inadvertently disclose 
something that has been mentioned or discussed in a committee. Paragraph 3.4 of the report continues — 

Other such rights and immunities such as the power to punish for contempt and the power to regulate 
its own constitution belong primarily to each House as a collective body, for the protection of its 
Members and the vindication of its own authority and dignity. 

I also put it to the house that the issue that was first raised in the Standing Committee on Estimates and Financial 
Operations that it consider doing an inquiry into the iron ore policy of the state was discussed only loosely; it 
was never put to a motion or a vote. Because it was not put to a motion or a vote and therefore not resolved, 
discussing that issue outside the committee could not affect the effective discharge, functions or integrity of that 
committee. We have cases of other members who discussed it with their staff. I certainly did not, but other 
members of the committee did discuss the issue with their staff. They included staff who were former members 



Extract from Hansard 
[COUNCIL - Wednesday, 25 June 2008] 

 p4362b-4371a 
Hon George Cash; Hon Kim Chance; Hon Barry House; Deputy President; Hon Adele Farina; Hon Giz Watson; 

Hon Anthony Fels 

 [9] 

of Parliament. I refer to Hon Giz Watson. She may wish to interject, but I do not believe she did anything wrong. 
She was only looking into what her party’s position might have been on that issue.  

Point of Order 

Hon KIM CHANCE: Although I quite understand why Hon Anthony Fels wants to make these points, which 
are not entirely off the central core of the issue—I concede that—this is a very narrow issue relating only to the 
matters contained in report 14, and can relate only to the committee’s deliberations in that regard. 

THE DEPUTY PRESIDENT (Hon Ray Halligan): Hon Anthony Fels needs to take note that we are 
discussing the report of the Standing Committee on Procedure and Privileges regarding a referral of a matter 
from the Select Committee of Privilege. The question before us at the moment is that the fourteenth report of the 
Standing Committee on Procedure and Privileges do lie upon the table and be adopted and agreed to. However, I 
am sure that Hon Anthony Fels is moving to that particular question. 

Debate Resumed 

Hon ANTHONY FELS: I also point out that I am not defending Brian Burke, Julian Grill, Noel Crichton-
Browne, Cazaly Resources or anyone at all who was involved in any aspect of that issue or the inquiry or 
anything that has happened subsequent to that inquiry. 

Hon Kim Chance: I hope that makes 34 of us! 

Hon ANTHONY FELS: It might not be 34 of us, but it certainly includes me.  

Hon Ken Travers: We’ve just been waiting for that last one. 

Hon ANTHONY FELS: In his contribution to debate on this issue, Hon Kim Chance mentioned the 
circumstances of how this occurred versus what has not occurred. That is an important point, too, because when 
we really look at all these issues, everything that was raised from the commencement of my raising the issue in 
the Standing Committee on Estimates and Financial Operations that we inquire into the state’s iron ore policy, 
right up until when journalists from The West Australian were being tipped off on some issue that arose out of 
subsequent inquiries into what had been going on two or three steps down the track, has really got right off the 
issue and whether there was ever anything improper in the first place. However, if we look at the findings of that 
eventual inquiry, most of those findings in relation to the, I think, half-dozen people who had adverse findings 
made against them were made based on the evidence given in the committee and not on actually what had 
happened before it ever got to a committee of inquiry. Therefore, we return to the issue of what occurred; there 
was not really anything wrong with what occurred. That is the reason that two years down the track, when this 
has just about been finally resolved, I introduced virtually the same motion into the house yesterday suggesting 
that we now consider conducting an inquiry into the state’s iron ore policy. The estimates committee could have 
conducted that inquiry, but, for the same purposes, the house can now debate it because I am sure that the 
estimates committee is probably a bit gun-shy about the whole issue anyway, and that is unfortunate. However, I 
think it is worthwhile for the house to still consider conducting that inquiry for the sake of the state of Western 
Australia and the potential royalties that the people will end up sharing in.  

I referred earlier to how that original issue of the state’s iron ore policy was raised before the committee and 
nothing was ever done. Under standing orders, it should have been referred to the house, and that was not done 
because it did not affect the integrity of the committee. None of the members of the committee felt that it had 
affected the integrity of the committee. The fourteenth report of the Standing Committee on Procedure and 
Privileges does not recommend any further action mostly because it did not affect the functioning of that select 
committee or the functioning of the house, for the same reasons as the estimates committee did not ever expect 
that it affected the integrity of the committee functioning at that time. It was only when the Corruption and 
Crime Commission was onto an issue that involved Brian Burke and Cazaly Resources, and Noel 
Crichton-Browne was thrown into it, and others, and whether it believed something was wrong or thought 
something should have been investigated, that it was brought to Parliament. With all the fanfare that was going 
on with the Corruption and Crime Commission, it pursued that inquiry, which, under our standing orders, could 
have been referred to the house in the first place. 

Hon Barry House mentioned that the evidence the committee received was clear and black and white, and that 
these issues had to be explored further. The committee went further than was ever intended or expected and, I 
believe, looked into a lot more issues than the house, in the first place, anticipated would be looked into. Hon 
Barry House indicated that all the hearings were held in secret. I have to ask: if the evidence is black and white 
and very clear and the committee makes its various findings, when the house is dealing with issues of privilege, 
why does all the evidence presented in these hearings have to be kept private and confidential? If the witnesses 
who gave the evidence are prepared to make it public, why is that evidence not made public? I do not know 
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whether any members disagree with me and think that such evidence should always be kept secret, with this 
house relying only on a committee’s final findings. Under our committee system, this house relies on committees 
making findings, members agreeing with those findings and this house adopting the committees’ reports. 
However, without having seen the evidence in the first place, I think it is very dangerous for us to accept such 
findings without ever being able to see the evidence. I am not just talking about this issue; I am talking also 
about any future committee reports and inquiries.  

Furthermore, there is the issue of a free press. Robert Taylor, in pursuit of a story, ended up caught out by the 
same potential breach of privilege. He was simply pursuing a story that was in the public interest based on 
information provided to him. A further inquiry—some three or four steps down the line from the initial inquiry 
into the iron ore policy which was raised in the estimates committee and which was not even voted on—went 
way overboard. 

In supporting this report I just wish that the Standing Committee on Procedure and Privileges had looked at the 
issue before the estimates committee in the first place. If it had done so, we would not have wasted so much of 
the time of the Parliament and of the select committee of inquiry last year. It could have been dealt with very 
quickly and very easily. The issue did not affect the integrity of the house. No written rules were broken. The 
committee has recommended that we make changes to our standing orders. I welcome and look forward to the 
recommended insertions to standing orders; however, there has not been much further development on them 
since this whole issue started.  

Finally, members need to be able to do their job without fear of who might benefit or whom they get their 
information from. That really goes to the issue of a free press in the state. The offices of the Sunday Times were 
recently raided following the release of confidential papers from the Department of the Premier and Cabinet. 
Those papers contained details that should have been publicly available in the first place. Furthermore, the 
Corruption and Crime Commission hearings are held in public, and I think that is how all inquiries ought to be 
conducted. The CCC is open and transparent and a parliamentary oversight committee looks at it. However, in 
this process there were secret hearings, followed by both journalists and the people who might have provided 
them information being charged with contempt over matters that ultimately were found to have not affected the 
integrity of the committee or the committee process in a major way. The final recommendation that no further 
action be taken is a relief. It is a pity that it did not apply to a lot more of these issues from the start.  

HON GEORGE CASH (North Metropolitan) [9.18 pm] — in reply: I indicate to the house that the President 
is the Chair of the Standing Committee on Procedure and Privileges, and as the President does not participate in 
debate on the floor of the house, I as the Deputy Chairman of that committee was invited to move the relevant 
recommendations of the committee. I have endeavoured tonight to give a brief outline of the issues raised by the 
committee, and I have indicated the recommendations of the Standing Committee on Procedure and Privileges. 
However, it is certainly not my role or position, nor am I authorised by the committee, to respond on behalf of 
the committee to the specific matters that have been raised by members tonight, save to say that I will ensure that 
those comments are referred to the committee for its consideration. I have listened intently to the propositions 
that have been put forward and the issues that have been raised. I am sure the committee will benefit from that 
advice. I can offer no specific comment on the matters raised, other than to say that I will take them back to the 
committee. 

Question put and passed.  
 


